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 1.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
HEARING ON MOTION TO/FOR ORDER DETERMINING GOOD FAITH SETTLEMENT 
FILED BY PCT ENTERPRISES, INC. 
* TENTATIVE RULING: * 
 
Without opposition, the motion is granted.  (See City of Grand Terrace v. Superior Court (1987) 

192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the barebones motion which sets forth the 

ground of good faith, accompanied by a declaration which sets forth a brief background of the 

case is sufficient.”]) 

 

  

  
 2.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
HEARING ON MOTION TO/FOR JUDGMENT ON THE PLEADINGS FILED BY 
ALEXANDER & ASSOCIATES, INCTES, INC 
* TENTATIVE RULING: * 
 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Cross-

Defendant/Cross-Complainant Alexander & Associates, Inc. (“Alexander”). The MJOP relates to 

the Cross-Complaint of Trademark Homes Ltd. (“Trademark”). The Cross-Complaint pleads 

causes of action against Alexander for total indemnity, equitable indemnity, and contribution. 

For the following reasons, the MJOP is granted, with leave to amend. 

Standard 

The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.) As a consequence, it may be granted if, from the pleadings, together with matters that 
may be judicially noticed, it appears that a party is entitled to judgment as a matter of law. (CCP 
§ 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & Brown, Civ. 
Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment on the 
pleadings involves the same type of procedures that apply to a general demurrer. (Richardson-
Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett v. 
Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for judgment on 
the pleadings, courts consider whether the factual allegations, assumed true, are sufficient to 
constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-
453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to only part 
of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, 
Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Request for Judicial Notice 

Alexander requests judicial notice of (1) the August 4, 2017 dismissal of Alexander with 
prejudice on behalf of Defendant and Cross-Complainant Michael Allard; (2) Trademark Homes’ 
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July 14, 2017 cross-complaint; (3) Trademark Homes’ February 23, 2018 amendment to their 
cross-complaint; (4) February 23, 2018 certificate of merit for Alexander and Declaration of 
Vincent C. Lee; and (5) second amended cross-complaint of Michael Allard on file as of August 
29, 2018. This Request is unopposed. The Court need not take judicial notice of pleadings and 
orders in its own file. The Request is denied. 

Trademark also attaches the Allards’ first amended cross-complaint, its first cross-complaint, 
and its second Moe amendment to its cross-complaint to its Opposition to the MJOP. For the 
same reasons as above, the Court declines to take judicial notice of these pleadings.  

Factual and Procedural Background 

The Allards contracted with a variety of parties to build a custom home in Diablo, including 

Trademark Homes as general contractor. Trademark sued the Allards for failure to pay sums 

due under the contract. The Allards cross-complained against a number of parties, including 

Alexander & Associates, Inc. Trademark in turn filed its own cross-complaint against the Allards 

and a number of others, initially identified only as Moes. On February 23, 2018, Trademark filed 

a Moe amendment to the complaint, identifying Alexander as one of the previously sued Moes, 

and making no other allegations. This cross-complaint asserted eight causes of action, but only 

three are directed at Alexander: total indemnity, equitable indemnity, and contribution. The 

cross-complaint makes no factual allegations specifically directed at Alexander. The Allards 

subsequently dismissed Alexander from their cross-complaint.  

Analysis 

Alexander moves for judgment on the pleadings, on the ground that Trademark has failed to 

plead facts sufficient to state any cause of action, or alternatively, dismissing either the First, 

Second, or Third cause of action. Alexander asserts that there are no facts alleged that support 

any theory of liability against it. The pleading does not allege the existence of any contract 

between Trademark and Alexander. It alleges only that “if liability is imposed on Trademark as a 

result of the matters alleged in the pleadings in this action [Alexander has] an equitable and 

legal duty to indemnify Trademark for such liability for the injuries and damages sustained by 

Defendants, if any[.]” (Trademark cross-complaint at ¶  14.) In similar terms, Trademark alleges 

that if the Allards recover against Trademark, Trademark is entitled to “equitable indemnity, 

apportionment of liability, contribution among and from” Alexander.” (Id. at ¶ 16.) Finally, it 

alleges that any alleged wrongdoing by Trademark was “passive and secondary” while that of 

Alexander was “active, primary and superseding.” (Id. at ¶  17.) 

The matter initially was schedule to be heard on September 12, 2019, but the Court continued it 

to this date, directing counsel to undertake the meet and confer process required by Code of 

Civil Procedure section 439.  Alexander has provided a supplemental declaration sufficiently 

establishing compliance with that section. 

To a large degree, Alexander’s arguments stem from the fact that it contracted directly with the 

Allards, and therefore its only duties are directly to the Allards. It argues that unless there is 

some basis upon which Alexander and Trademark are jointly and severally liable to the Allards, 

there is no basis for equitable indemnity. 
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While Alexander contracted with the Allards, it argues that where its contract with the Allards is 

the only basis for its liability (i.e., there is no tort liability), there is no liability for comparative 

indemnity. (BFGC Architects Planners, Inc. v. Forcum/Mackey Construction, Inc. (2004) 119 

Cal.App.4th 848, 852-853; The Ratcliff Architects v. Vanir Construction Management, Inc. 

(2001) 88 Cal.App.4th 595.) 

Trademark argues that those cases involve contractual claims, not liability for negligence. As 

Trademark points out, BFCG states that “the doctrine [of equitable indemnity] applies only 

among defendants who are jointly and severally liable to plaintiff.” (Supra, 119 Cal.App.4th at 

852.) It does not rely on the existence of any duty by Alexander toward Trademark. 

To put it simply, suppose that the Allards had sued Trademark and Alexander for negligence, for 

which there would be potential joint and several liability. Each defendant could file a cross-

complaint against the other for equitable indemnity. While the procedural history here is more 

complex, the result is no different. The fact that the Allards chose to dismiss Alexander does not 

eliminate the possibility that Alexandar and Trademark each have liability to the Allards. If 

Alexander wanted protection from a contribution claim, it should have filed a good faith 

settlement motion. 

Trademark alleges little by way of facts concerning Alexander because it is in essence relying 

on the Allards’ initial pleading that included allegations specifically directed at Alexander. 

Trademark’s cross-complaint incorporates by reference the allegations of the Allards’ first 

amended cross-complaint. (Trademark Cross-Complaint at ¶ 10.) Allards’ first amended cross-

complaint at ¶ 17 alleges that “[o]n or about August 16, 2012, cross-complainants Wendy and 

Michael Allard … entered into an oral contract with Alexander pursuant to which Alexander 

agreed to perform a topographic survey of the Subject Property, to prepare and revise plans for 

preliminary and final drainage, erosion control, and pollution prevention on the Subject Property, 

and to survey the Subject Property.”  

Thus, the remaining issue is whether Trademark must allege some facts indicating that 

Alexander has been negligent toward the Allards. Trademark argues in opposition that 

“[Alexander] designed the grading and drainage plans at the Project” and that “[Alexander] also 

staked the locations of the retaining walls at the Project prior to construction.” (Opp. at 5:8-9.) 

Critically, however, neither of those allegations appears in either the Allards’ first amended 

cross-complaint or Trademark’s own cross-complaint. In their absence, Trademark has failed to 

sufficiently allege negligence against Alexander. 
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 3.  TIME:  9:00   CASE#: MSC17-02450 
CASE NAME: CASTELAR VS TWM INDUSTRIES 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY BARDOMIANO CASTELAR 
* TENTATIVE RULING: * 
 

Hearing required. 

Plaintiff seeks preliminary approval of a class-action settlement and PAGA settlement of 

this matter alleging that defendant TWM Industries, an operator of four Carl’s Jr. restaurants, 

violated the law by failing to provide all required meal and rest periods, failing to pay all wages 

for all hours worked, and other violations arising from those failures. 

A. Terms of the Settlement. 

The gross settlement amount is $305,000. 

The settlement was negotiated with the assistance of an experienced mediator. 

Notice of the PAGA claims was provided to the Labor & Workforce Development 

Agency.  Notice of the settlement motion has been provided to the LWDA.  

Plaintiff estimates that there are 166 members of the class. 

The agreement contains a release, which, while long, appears to be somewhat standard, 

and releases essentially any wage claims “that any of the Releasing Parties have or could have 

had against any of the Release parties arising out of” the facts alleged in the complaint.  The 

Court notes that with respect to PAGA claims, this plaintiff had the legal capacity to bring only 

those claims that had been alleged in the PAGA Notice of November 7, 2017. 

B. Standard of Review. 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code Section 2699(l).)  The Court’s review, however, is 
somewhat hampered by the lack of guidance in the statute or case law concerning the basis 
upon which a settlement may be approved.  The Court has found no binding authority, but one 
federal District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 
2016) 201 F.Supp.3d 1110, 1133, the court denied approval of class action settlements that 
included PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in 
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PAGA penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum 
value.  As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a 
special responsibility to their fellow aggrieved workers who are effectively bound by any 
judgment. [citation omitted]  Such a plaintiff also owes responsibility to the public at large; they 
act, as the statute’s name suggests, as a private attorney general, and 75% of the penalties go 
to the LWDA ‘for enforcement of labor laws . . . and for education of employers and employees 
about their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA 
itself filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
this case is not a class action, the “fair, reasonable, and adequate” standard may not apply, but 
the LWDA’s view that “the relief provided for under the PAGA be genuine and meaningful” does 
apply.  The Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise 
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, 
citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no 
“coherent analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

Plaintiff seeks one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.) 

C. Analysis of the Agreement. 

It appears that the settlement meets the standards for preliminary approval, but for 

significant issues concerning the timing of the settlement payments. 

A somewhat unusual feature of this settlement is that the settlement funds will be paid 

over time.  There will be a total of twenty payments, made over up to five years.  Plaintiff’s 
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counsel asserts that defendant would be unable to pay the judgment immediately, reducing the 

actual recovery and possibly leading defendant into bankruptcy.  (Spivak Dec., Par. 32.)  If at 

any point plaintiff discovers that the information provided by defendant concerning its financial 

condition was not true, plaintiff may withdraw from the agreement.  (Par. 49.)  If a payment is 

missed, plaintiff has the right to withdraw from the settlement.  (Agreement, Par. 48.)     

First, this raises issues about administration.  The agreement provides that settlement 

funds will be distributed within ten days of deposit.  (Par. 29.)  Does this mean that the 

administrator will make twenty separate distributions, each within ten days after the quarterly 

payment?  If so, how will this affect the costs of administration?  How will the administrator keep 

track of class members, many of whom may move during the five-year payment period? 

 Second, plaintiff’s options are limited in the event of a default.  Plaintiff might be 

understandably reluctant to exercise the option to withdraw from and void the entire settlement 

under Paragraph 48.  Would it make more sense to also give plaintiff the option of determining 

that all funds still owed are immediately due and payable, modifying the judgment appropriately 

and seeking to collect on it?  Or simply to exercise ordinary methods of collecting on the late 

payments?  Would a liquidated damage provision be appropriate?  As drafted, the agreement 

leaves the class with limited options in the event of missed payments. 

Moreover, while counsel attests to having obtained information showing defendant’s 

financial situation (Spivak Dec., Par. 32), none of this information has been provided to the 

Court.  Understanding that the information may be sensitive information obtained pursuant to a 

confidentiality agreement, the Court nonetheless needs more information.  The parties are 

directed to meet and confer concerning the appropriate information, and a supplemental 

declaration may be submitted by plaintiff with an application for a sealing order pursuant to 

California Rule of Court 2.550.  The exact schedule for doing this may be determined in 

conjunction with answering the Court’s other questions about this aspect of the settlement.  

 Assuming that these issues are addressed, the Court will undertake the lodestar cross-

check and consideration of the individual service award in conjunction with a motion for final 

approval.  For that motion, however, sufficient information to conduct the lodestar cross-check 

and evaluate the service award must be provided. 

  

  

 4.  TIME:  9:00   CASE#: MSC18-00606 
CASE NAME: FARIA VS. CARRIAGE FUNERAL HOM 
HEARING ON MOTION TO/FOR FINAL APPROVAL OF CLASS SETTLEMENT 
FILED BY CASSIE FARIA, ELIZABETH GONZALEZ, TANEISHA CRAVEN, 
* TENTATIVE RULING: * 
 
             The Court entered an order granting preliminary approval of the settlement on June 28, 

2019. The grounds for preliminary approval will not be restated.  Since that date, the approved 

class notice was mailed to the class members.  The Settlement Administrator has received no 
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objections and no opt-outs.  Notice was mailed to 181 class members.  16 notices were 

returned, and 12 new addresses were obtained and new notices mailed to those addresses.  

This indicates that proper notice has been achieved and the settlement is acceptable to the 

class members. 

Because the settlement also includes PAGA claims, the LWDA was timely served.  No 

response has been received. 

The payment to Children’s Advocacy Institute is approved.  Plaintiffs must comply with 

Code of Civil Procedure section 384.  Pursuant to that section, no later than January 2, 2020, 

the parties “shall report to the court the total amount that was actually paid to the class 

members.  After the report is received, the court shall amend the judgment to direct the 

defendant to pay the sum of the unpaid residue or unclaimed or abandoned class members 

funds, plus any interest” that has accrued.  The parties shall submit a proposed amended 

judgment in compliance with this section.  The Court thereafter shall comply with Code of Civil 

Procedure section 384.5.  

The motion is granted, subject to the modification stated under Line 5.  Plaintiffs are to submit 
the proposed order in accordance with Section XI of the Electronic Filing Order. 

  

 5.  TIME:  9:00   CASE#: MSC18-00606 
CASE NAME: FARIA VS. CARRIAGE FUNERAL HOM 
HEARING ON MOTION TO/FOR AWARD OF ATTORNEYS' FEES, COSTS, 
SERVICE AWARDS FILED BY CASSIE FARIA 
* TENTATIVE RULING: * 
 

 Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  The 

fee requested, based on one-third of the settlement amount, is $225,466.67. 

Plaintiffs have calculated a lodestar fee of $156,566.75, subject to further fees to be 

incurred to complete final approval, based on 259 hours spent.  Hourly rates range from $795 

for lead counsel to $450 for associates.  They calculate an implied multiplier of 1.4. Under these 

circumstances, and considering the limited nature of the lodestar cross-check, no adjustment is 

required and the one-third fee is approved. 

As to the representative service awards, declarations by the individual plaintiffs have 

been provided.  Each attests to their general involvement in the case and estimates the time 

they spent working on it.  
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Cassie Faria seeks $10,000.  She estimates that she spent 50 to 60 hours working on 

the matter. 

Elizabeth Gonzales seeks $10,000.  She estimates that she spent 50 hours working on 

the matter. 

Taneisha Craven seeks $10,000.  She estimates that she spent 40 to 50 hours working 

on the matter. 

Kristi Hayes seeks $10,000.  She estimates that she spent 50 to 60 hours working on the 

matter.  She also attests that her employment was terminated and the employer did not process 

her application for a cemetery broker’s license. 

Nicholas Gaines seeks $10,000.  He estimates that he spent 45 to 55 hours working on 

the matter.  He also attests that his participation affected the work he was given in a manner 

that reduced his compensation. 

Avis Walker-Griffin seeks $7,500.  She estimates that she spent 40 hours working on the 

matter. 

Marlo T. Garnes seeks $7,500.  She estimates that she spent 40 hours working on the 

matter. 

With the exception of Ms. Hayes and Mr. Gaines, the Court finds the representative 

payments excessive.  There are seven representatives, thus the participation of each is less 

necessary.  Based on the estimate of hours, the compensation would be $166 to $250 per hour.  

None of the representatives participated in the mediation.  Ms. Hayes and Mr. Gaines, however, 

provided statements indicating that they actually suffered consequences as a result of their 

participation, rendering their release more valuable.  Accordingly, the Court approves service 

awards as follows:  Faria $7,500, Gonzales $7,500, Craven $7,500, Hayes $10,000, Gaines 

$10,000, Walker-Griffin $5,000, Garnes $5,000.  

The motion is granted as modified.  Plaintiffs are to submit the proposed order in 

accordance with Section XI of the Electronic Filing Order. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00606 
CASE NAME: FARIA VS. CARRIAGE FUNERAL HOM 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Parties to appear (by telephone). 
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 7.  TIME: 10:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS ALLARD 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Continued by Case Management Order No. 3 to October 30, 3019 at 9:00 a.m. 

 


